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(i) To serve as a general partner,
managing member, or trustee of a cov-
ered fund, or to serve as a commodity
pool operator with respect to a covered
fund as defined in (b)(1)(ii) of this sec-
tion;

(ii) In any manner to select or to con-
trol (or to have employees, officers, or
directors, or agents who constitute) a
majority of the directors, trustees, or
management of a covered fund; or

(iii) To share with a covered fund, for
corporate, marketing, promotional, or
other purposes, the same name or a
variation of the same name.

(10) Trustee. (i) For purposes of para-
graph (d)(9) of this section and §351.11
of subpart C, a trustee does not in-
clude:

(A) A trustee that does not exercise
investment discretion with respect to a
covered fund, including a trustee that
is subject to the direction of an unaf-
filiated named fiduciary who is not a
trustee pursuant to section 403(a)(1) of
the Employee’s Retirement Income Se-
curity Act (29 U.S.C. 1103(a)(1)); or

(B) A trustee that is subject to fidu-
ciary standards imposed under foreign
law that are substantially equivalent
to those described in paragraph
(d)(10)(1)(A) of this section;

(ii) Any entity that directs a person
described in paragraph (d)(10)(i) of this
section, or that possesses authority
and discretion to manage and control
the investment decisions of a covered
fund for which such person serves as
trustee, shall be considered to be a
trustee of such covered fund.

§351.11 Permitted organizing and of-
fering, underwriting, and market
making with respect to a covered
fund.

(a) Organizing and offering a covered
fund in  general. Notwithstanding
§351.10(a) of this subpart, a banking en-
tity is not prohibited from acquiring or
retaining an ownership interest in, or
acting as sponsor to, a covered fund in
connection with, directly or indirectly,
organizing and offering a covered fund,
including serving as a general partner,
managing member, trustee, or com-
modity pool operator of the covered
fund and in any manner selecting or
controlling (or having employees, offi-
cers, directors, or agents who con-
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stitute) a majority of the directors,
trustees, or management of the covered
fund, including any necessary expenses
for the foregoing, only if:

(1) The banking entity (or an affiliate
thereof) provides bona fide trust, fidu-
ciary, investment advisory, or com-
modity trading advisory services;

(2) The covered fund is organized and
offered only in connection with the
provision of bona fide trust, fiduciary,
investment advisory, or commodity
trading advisory services and only to
persons that are customers of such
services of the banking entity (or an
affiliate thereof), pursuant to a written
plan or similar documentation out-
lining how the banking entity or such
affiliate intends to provide advisory or
similar services to its customers
through organizing and offering such
fund;

(3) The banking entity and its affili-
ates do not acquire or retain an owner-
ship interest in the covered fund except
as permitted under §351.12 of this sub-
part;

(4) The banking entity and its affili-
ates comply with the requirements of
§351.14 of this subpart;

(5) The banking entity and its affili-
ates do not, directly or indirectly,
guarantee, assume, or otherwise insure
the obligations or performance of the
covered fund or of any covered fund in
which such covered fund invests;

(6) The covered fund, for corporate,
marketing, promotional, or other pur-
poses:

(i) Does not share the same name or
a variation of the same name with the
banking entity (or an affiliate thereof);
and

(ii) Does not use the word ‘‘bank’ in
its name;

(7) No director or employee of the
banking entity (or an affiliate thereof)
takes or retains an ownership interest
in the covered fund, except for any di-
rector or employee of the banking enti-
ty or such affiliate who is directly en-
gaged in providing investment advi-
sory, commodity trading advisory, or
other services to the covered fund at
the time the director or employee
takes the ownership interest; and

(8) The banking entity:

(i) Clearly and conspicuously dis-
closes, in writing, to any prospective
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and actual investor in the covered fund
(such as through disclosure in the cov-
ered fund’s offering documents):

(A) That ‘“‘any losses in [such covered
fund] will be borne solely by investors
in [the covered fund] and not by [the
banking entity] or its affiliates; there-
fore, [the banking entity’s] losses in
[such covered fund] will be limited to
losses attributable to the ownership in-
terests in the covered fund held by [the
banking entity] and any affiliate in its
capacity as investor in the [covered
fund] or as beneficiary of a restricted
profit interest held by [the banking en-
tity] or any affiliate’’;

(B) That such investor should read
the fund offering documents before in-
vesting in the covered fund;

(C) That the ‘‘ownership interests in
the covered fund are not insured by the
FDIC, and are not deposits, obligations
of, or endorsed or guaranteed in any
way, by any banking entity’” (unless
that happens to be the case); and

(D) The role of the banking entity
and its affiliates and employees in
sponsoring or providing any services to
the covered fund; and

(ii) Complies with any additional
rules of the appropriate Federal bank-
ing agencies, the SEC, or the CFTC, as
provided in section 13(b)(2) of the BHC
Act, designed to ensure that losses in
such covered fund are borne solely by
investors in the covered fund and not
by the covered banking entity and its
affiliates.

(b) Organizing and offering an issuing
entity of asset-backed securities. (1) Not-
withstanding §351.10(a) of this subpart,
a banking entity is not prohibited from
acquiring or retaining an ownership in-
terest in, or acting as sponsor to, a
covered fund that is an issuing entity
of asset-backed securities in connec-
tion with, directly or indirectly, orga-
nizing and offering that issuing entity,
so long as the banking entity and its
affiliates comply with all of the re-
quirements of paragraph (a)(3) through
(8) of this section.

(2) For purposes of this paragraph (b),
organizing and offering a covered fund
that is an issuing entity of asset-
backed securities means acting as the
securitizer, as that term is used in sec-
tion 15G(a)(3) of the Exchange Act (15
U.S.C. 780-11(a)(3)) of the issuing enti-
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ty, or acquiring or retaining an owner-
ship interest in the issuing entity as
required by section 156G of that Act (15
U.S.C.780-11) and the implementing
regulations issued thereunder.

(c) Underwriting and market making in
ownership interests of a covered fund.
The prohibition contained in §351.10(a)
of this subpart does not apply to a
banking entity’s underwriting activi-
ties or market making-related activi-
ties involving a covered fund so long
as:

(1) Those activities are conducted in
accordance with the requirements of
§351.4(a) or §351.4(b) of subpart B, re-
spectively;

(2) With respect to any banking enti-
ty (or any affiliate thereof) that: Acts
as a sponsor, investment adviser or
commodity trading advisor to a par-
ticular covered fund or otherwise ac-
quires and retains an ownership inter-
est in such covered fund in reliance on
paragraph (a) of this section; acquires
and retains an ownership interest in
such covered fund and is either a
securitizer, as that term is used in sec-
tion 156G(a)(3) of the Exchange Act (15
U.S.C. 780-11(a)(3)), or is acquiring and
retaining an ownership interest in such
covered fund in compliance with sec-
tion 156G of that Act (15 U.S.C.780-11)
and the implementing regulations
issued thereunder each as permitted by
paragraph (b) of this section; or, di-
rectly or indirectly, guarantees, as-
sumes, or otherwise insures the obliga-
tions or performance of the covered
fund or of any covered fund in which
such fund invests, then in each such
case any ownership interests acquired
or retained by the banking entity and
its affiliates in connection with under-
writing and market making related ac-
tivities for that particular covered
fund are included in the calculation of
ownership interests permitted to be
held by the banking entity and its af-
filiates under the limitations of
§351.12(a)(2)(ii) and §351.12(d) of this
subpart; and

(3) With respect to any banking enti-
ty, the aggregate value of all owner-
ship interests of the banking entity
and its affiliates in all covered funds
acquired and retained under §351.11 of
this subpart, including all covered
funds in which the banking entity
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holds an ownership interest in connec-
tion with underwriting and market
making related activities permitted
under this paragraph (c), are included
in the calculation of all ownership in-

terests under §351.12(a)(2)(iii) and
§351.12(d) of this subpart.
§351.12 Permitted investment in a cov-

ered fund.

(a) Authority and limitations on per-
mitted investments in covered funds. (1)
Notwithstanding the prohibition con-
tained in §351.10(a) of this subpart, a
banking entity may acquire and retain
an ownership interest in a covered fund
that the banking entity or an affiliate
thereof organizes and offers pursuant
to §351.11, for the purposes of:

(1) Establishment. Establishing the
fund and providing the fund with suffi-
cient initial equity for investment to
permit the fund to attract unaffiliated
investors, subject to the limits con-
tained in paragraphs (a)(2)(i) and (iii)
of this section; or

(ii) De minimis investment. Making and
retaining an investment in the covered
fund subject to the limits contained in
paragraphs (a)(2)(ii) and (iii) of this
section.

(2) Imvestment limits—(1) Seeding pe-
riod. With respect to an investment in
any covered fund made or held pursu-
ant to paragraph (a)(1)(i) of this sec-
tion, the banking entity and its affili-
ates:

(A) Must actively seek unaffiliated
investors to reduce, through redemp-
tion, sale, dilution, or other methods,
the aggregate amount of all ownership
interests of the banking entity in the
covered fund to the amount permitted
in paragraph (a)(2)(i)(B) of this section;
and

(B) Must, no later than 1 year after
the date of establishment of the fund
(or such longer period as may be pro-
vided by the Board pursuant to para-
graph (e) of this section), conform its
ownership interest in the covered fund
to the limits in paragraph (a)(2)(ii) of
this section;

(i1) Per-fund limits. (A) Except as pro-
vided in paragraph (a)(2)(ii)(B) of this
section, an investment by a banking
entity and its affiliates in any covered
fund made or held pursuant to para-
graph (a)(1)(ii) of this section may not
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exceed 3 percent of the total number or
value of the outstanding ownership in-
terests of the fund.

(B) An investment by a banking enti-
ty and its affiliates in a covered fund
that is an issuing entity of asset-
backed securities may not exceed 3 per-
cent of the total fair market value of
the ownership interests of the fund
measured in accordance with para-
graph (b)(3) of this section, unless a
greater percentage is retained by the
banking entity and its affiliates in
compliance with the requirements of
section 156G of the Exchange Act (15
U.S.C. 780-11) and the implementing
regulations issued thereunder, in which
case the investment by the banking en-
tity and its affiliates in the covered
fund may not exceed the amount, num-
ber, or value of ownership interests of
the fund required under section 156G of
the Exchange Act and the imple-
menting regulations issued thereunder.

(iii) Aggregate limit. The aggregate
value of all ownership interests of the
banking entity and its affiliates in all
covered funds acquired or retained
under this section may not exceed 3
percent of the tier 1 capital of the
banking entity, as provided under para-
graph (c) of this section, and shall be
calculated as of the last day of each
calendar quarter.

(iv) Date of establishment. For pur-
poses of this section, the date of estab-
lishment of a covered fund shall be:

(A) In general. The date on which the
investment adviser or similar entity to
the covered fund begins making invest-
ments pursuant to the written invest-
ment strategy for the fund;

(B) Issuing entities of asset-backed se-
curities. In the case of an issuing entity
of asset-backed securities, the date on
which the assets are initially trans-
ferred into the issuing entity of asset-
backed securities.

(b) Rules of construction—(1) Attribu-
tion of ownership interests to a covered
banking entity. (i) For purposes of para-
graph (a)(2) of this section, the amount
and value of a banking entity’s per-
mitted investment in any single cov-
ered fund shall include any ownership
interest held under §351.12 directly by
the banking entity, including any affil-
iate of the banking entity.
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